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Acknowledgement of Traditional Owners v

WALGA would like to acknowledge the
many traditional owners of the land on

which we work throughout Western
Australia.

WALGA

WORKING FOR LOCAL GOVERNMENT

We pay our respects to their Elders,
past and present.




Housekeeping v

A please mute your microphones WALGA

WORKING FOR LOCAL GOVERNMENT

A presenters will answers pre-submitted questions

A questions are welcome in the chat and answers will be provided after
the webinar

A the presentations from the webinar will be made available on the
WALGA website.
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WHS - Bushfire Brigades and Volunteers WALGA
Emma Horsefield, LGIS Safety Program Manager

WORKING FOR LOCAL GOVERNMENT

Work Health and Safety Act 2020

Richard Burnell, Executive Director, DFES Corporate Services Command

Local Governments Legal Obligations
Scott Wade, McLeodbdbs Barristers and Solicitors

Bushfire Centre of Excellence Training and Support
Paul Postma, Acting District Officer Training, DFES Bushfire Centre of Excellence

Encouraging and Supporting Safety in Bushfire Volunteers
Myra Giardini, Coordinator, Emergency Management, City of Mandurah
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WHS
Bushfire Brigades & Volunteer

Emma Horsefield
LGIS Safety Program Manager



Current Legislative context

Occupational Work Health
Safety and > and Safety Act
Health Act 1984 2020

(Passed November 2020)

$

When is it law abiding?

Recent update from Worksafe WA indicatedanuary 2022

Transition periods are still to be defined
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A Fundamentallythe duty of careto providea safeworkplacehasnot changed
A Introductionof the term PCBU

A Broaderdefinition of aworker ¢ Expandedo includevolunteersc includingBushfireVolunteers

A Introduction of the due diligence requirements for Officers (is that any different from current
obligations)

A Introductionof IndustrialManslaughtemprovisions(isthat reallya change)
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Duty of Care

A A PcHzI.mustensure,sofar asisreasonablypracticable the health and safetyof

1) Workers engaged,or causedto be engaged,by the person, and workers whose activities in
carryingout work are influencedior directed by the person,

A Relatesto work environment, plant and structures safe systemsof work safe use, handling and
storageof plantandS |j dzA LE)YS yuQ

A provision of facilities for welfare; information, ] monitoring
conditions

A Extendgo accommodatiorownedby or undercontrol of the PCBU
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Reasonably Practicabldow is it defined?

Inthis context, reasonably practicable means that which is, or was at a particular time, reasonably able to
be done to ensure health and safety, taking into account and weighing up all relevant matters including:

(a) the likelihood of the hazard or the risk concerned occurring

(b) the degree of harm that might result from the hazard or the risk

(c) what the person concerned knows, or ought reasonably to know, about the hazard or risk, and ways
of eliminating or minimising the risk

(d) the availability and suitability of ways to eliminate or minimise the risk, and

(e) after assessing the extent of the risk and the available ways of eliminating or minimising the risk, the
cost associated with available ways of eliminating or minimising the risk, including whether the cost is
grossly disproportionate to the risk

Y/gLS




Introductionof the term PCBU

A PersonConductinga Busines®r Undertakingg A LocalGovernmentisa PCBU

A Replaceshe term employerandis usedto capturethe broaderemployingentities

Y/gLS



Broader definition of Worker

A Again,usedto capturethe rangeof workingrelationships
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WHS & Elected Members

There has been some uncertainty around how the WHS Act and associated regulations will impact

elected members, particularly around the application of section 4, which excludes local government
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not be considered an officer or worker, they are considered’ah (i K6r s purposes of their specific

individual duty, section 29 providesdaty of other persons at a workplace.

For an elected member to discharge their duty under section 29, they:must

A Take reasonable care for their own health and safety

A Take reasonable care that their acts or omissions do not adversely affect the health and safety of
other persons

A Comply, so far as reasonably able, with any reasonable instruction that is given by the local
government (as the PCBU) to ensure the local government complies with its duty under the Act.

Soin practice, when an elected member fulfils their obligations in that role, including when interacting
with local government and participating in discussions and decisions for the local government, it is
incumbent on them to consider th@bove This includes decisions relating to Bushfire Brigade
Volunteers
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Duty of care obligations

Duty of Officerg Due Diligence

Duty of workersg, own health and that of others, comply and
cooperate-

Duty of Otherg, own health and that of others (through act or
omission) and comply

Y[glg



Officer

An officer Iis a person who makes, or participates in making,
decisions that affect the whole, or a substantial part, of the business
or undertaking

Due Diligence

Y/glg



Verify provisions
and use of
resources

Implements
processes for
complying with any
duty of obligation

Acquire and keep
up to date
knowledge

Due
Diligence

Processes for
receiving
information of
incidents, hazards
and risks

Understand nature
of operations and
hazards and risks

Provide for and use
resources and
processes to
eliminate/minimise

risk

MUTUAL SERVICES



Duty to consult with other duty holders

WHSrequire duty holders with shared responsibilities to work together to make sure someone does what is
needed.Thisrequiresconsultation, ceoperation and coordinatiorbetween duty holders.

For example there may be a number of different duty holders involved in influencing how work is carried out.

If more than one person has a health and safety duty in relation to the same matter, they must consult, cooperate
and coordinate activities so far as is reasonably practicable in relation to the matter.

Eachmust share health and safetglated information in a timely manner and cooperate to meet their shared
health and safety obligations.

TheRdzié (2 WwWO2yadzZ 6Q R2Sa y2i NBIljdzANBE FFIAINBSYSyiasx Fti
their health and safety duty.

EachPCBU must, so far as is reasonably practicable, consult with all workers including volunteers, about matters
that directly affect them.
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What to do next

A Ensure sufficient access to WHS related resources

A Provide education and awarenestere needed

A Ensure that Bushfire Volunteers have sufficient experience/training

A Ensure that equipment supplied is suitable for activities being performed

A Review current reporting mechanisms to ensure they are adequate

A Review and update any relevant processes and procedures

A Ensure that provision of adequate resources both physical and financial are
In place to ensure you are providing a safe workplace for all.
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Assistance

ALGIS has created a Bushfire Volunteer Handbobliis is a starting
LIZAY(OG F2NI[DQa (2 KIS arfsae O
the hazards associated with their activities.

ALGIS have developed a CEO Briefing which provides you with an
overview of the WHS Legislation

A[DL{ 9 21 [ D! KIS 62N]J SR Ay O2f
have access to training programs and records.
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How long have we got?

A Regulations still under development
A Worksafe WA have indicated January 2022 to commence

A Transition periods unknown at this stage
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Thankyou

for yourtime




Work Health and
Safety Act 2020

WALGA
31 August 2021

Richard Burnell
Executive Director Corporate Services
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ETEEM MINTRAL

AThe Work Health and Safety Act 2020 (WHS Act) passed the Western Australian Parliament on 03
November 2020 and assented by the Governor on 10 November 2020; the Act will commence
(proclamation) when the Regulations and Codes of Practice are completed (estimated March 2022).

AThe WHS Act 2020 replaces the Occupational Safety and Health Act 1984, Mines Safety and
Inspection Act 1994; and Petroleum and Geothermal Energy Safety Levies Act 2011.

APart 2 Divisions 2, 3 and 4 of the WHS Act set out 'health and safety duties' and Part 2 Division 5 of the
WHS Act set out offences and penalties.

AThe 'primary duty of care’, which are set out in section 19 of the WHS Act, will be imposed on a 'person
conducting a business or undertaking' (PCBU).

AThe WHS Act includes volunteers in the definition of a 6 w o r (keetiond7), essentially providing
volunteers with the same level of protection as an employee.

AOver 90 per cent of DFES operational workforce are volunteers.

T T T e
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A DFES is conducting a business impact assessment and analysis of the
WHS Act.

A To inform this analysis, DFES sought and has interpreted advice received in
relation to a number of activities and scenarios including :

U Local Government managed fires

U DFES/DBCA managed incidents / fires
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L ocal Government Managed Fire

A Local Government controlling the operations in relation to a bush fire would be an 'undertaking' for the
purposes of the WHS Act.

A If a Local Government employee/worker is authorised to control the operations of a bush fire under the
Bush Fires Act 1954 (WA) (BF Act), the LG authority would be a PCBU.

A The LG authority would owe a duty to a member of a bush fire brigade who is acting under the LG
empl oyeeds/ worker's orders and directions to ensu
safety of the brigade member while he or she is at work in the business or undertaking of the LG.

A Whether or not the LG would owe a duty to other persons at LG managed fire/incident under the WHS Act

would depend on the particular facts and circumstances of the incident and the extent to which the duty
holder/person has the capacity to influence and control the matter (Duty holder obligations).

T T T e
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DFES / DBCA Managed Fire

A DFES/DBCA controlling the operations in relation to a bush fire would be an 'undertaking' for the purposes
of the WHS Act.

A If a DFES or DBCA employee is authorised to control the operations of a bush fire under section 13(4) or
13(5) of the Bush Fires Act 1954 (WA) (BF Act), the State acting through DFES/DBCA would be a PCBU.

A The State acting through DFES/DBCA would owe a duty to a member of a bush fire brigade who is acting
under the DFES employee's orders and directions to ensure, so far as is reasonably practicable, the
health and safety of the brigade member while he or she is at work in the business or undertaking of the
State.

A Whether or not the State acting through DFES/DBCA would owe a duty to other persons at an incident
(i.e. persons other than members of a bush fire brigade such as spontaneous volunteers or non LG
registered farmer response units ) under the WHS Act would depend on the particular facts and
circumstances.

T T T e



FOR A SAFER STATE

Burn off (with out a Permit)
or Fire on Private Property
(Farmer/Land Owner)

U Farmer/Land owner is

for primary duty of care
provi sions

Response:

U Farmer/land owner
and/ or o6wor k

WHS Act:

PCBU and is responsible

f

Fire escalates and assistance is
requested from LG Bush Fire
Service

Response:

u Farmer/land owner and/or
owor ker s o

U LG BFS resources

WHS Act:

U LGisaPCBUandis
responsible for primary duty
of care provisions for LG BFS
resources.

U Farmer/Land owner is a
PCBU and is responsible for
primary duty of care
provisions fo

r

O

Fire escalates and assistance is
requested from DFES / DBCA
(Section 13) and assume control
as HMA

Response:

u Farmer/land owner and/or
owor ker s o6

U LG BFS resources

U DFES/DBCA resources

WHS Act:

u DFES/DBCA are PCBU and
have primary duty of care of all
resources and
0ot hersod that
reasonable control.

U LG isaPCBU and is responsible
for primary duty of care
provisions for LG BFS resources.

u Farmer/Land owner is PCBU and
is responsible for primary duty of
care provisions
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Fire escalates and assistance is
I%L TTES | FORASAFERSTATE _ : : requested from DFES / DBCA
m=mmr Fire escalates and assistance is (Section 13) and assume control
Burn off (with a Permit) on requ_ested from LG Bush Fire as HMA
Private Property (Farmer/Land Service
Owner) and BFCO directs LG Response:
BFS in attendance Response: U Farmer/land owner and/or
u Farmer/land owner and/or Owor ker s o
Response: 6wor ker so i LG BFS resources
u I,:armer/Iand owner and/or (i LG BFS resources i DEES/DBCA resources
owor ker so
U LG BFS resources ) | \WHS Act: WHS Act:
WHS Act: U LGisaPCBUandis U DFES/DBCA are PCBU and
i LG isaPCBU andis responsible for primary duty have primary duty of care of all
responsible for primary duty of care provisions for LG BFS resources and OWwo
of care provisions for LG resources. oot herso that can
BFS resources. U Farmer/Land owner is a ) rLeé':ls_onaFt))IchLcj)ntr%I._ -
U Farmer/Land owner is PCBU and is responsible for . : © 9 4 tanf 'S TeSPONSIBIE
PCBU and is responsible for orimary duty of care OF [PAtlyueel iy (el by ©rF (elis
primary duty of care _ : ) provisions for LG BF_S resources.
provisions fofr 6w provisions for 0w g Farmer/Land owneris PCBU and
IS responsible for primary duty of
care provisions|f
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In order to prepare for the WHS Act, DFES is undertaking activities including:

1. Review of DFES Safety Management System
1. Communication, consultation and representation

2. Establishing Health and Safety oOLeaderso at | ocal BGUO s
with DFES to contribute to positive health and safety outcomes for their volunteer members.

3. Continuously reviewing and improving DFES policies and operational procedures:
1. Operational Doctrine
2. Fatigue Management
3. Heat Stress Management
4. Health and Safety Inductions
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A DFES encourages LG to make contact with their regional DFES CESM,
Area Officer or District Officer to seek support and assistance where
required.

A DFES Operational Doctrine (procedures) are available for LG to access
which will assist with WHS protocols.

A DFES training materials is available for LG volunteers to access (through
online eAcademy platform) and Volunteer Hub (may mean LG volunteers
registering for access to the Volunteer Hub).




DUTIES OF OFFICERS

WHS Act 2020

VOLUNTEER
BUSH FIRE BRIDAGES

.“>‘ :
TR
e
TR
2ol
R
R
Vi
T
e
l,‘/\ Wy
i
(¥
?
iN/

-

\
=

l,/ L ]
i 1
| Z
1
/| | g
i

WALGA WHS Webinar
31 August 2021
Scott Wade, Solicitor




Officers
Who tsaanofficenunder theSsWHS Act?

OA person who makes, or partici |
whol e, or a substanti al part, 0 |

2 Step 1 Identify your officers
A Level of influence and decisi@king not job title
A Scale of portfolio and/or project relative to the organisation

A Workers acting in higher roles

2 Excludes
A Elected members



Due [Diligenecé O hbligatens
Key tkeatures

2 Positivel proactive
2 Ongoing
2 Personaliability

» Breach= failure to take the proactive steps



Due [Diligenece
6 Elements

UNDERSTAND

Due
diligence

MONITOR

COMPLY




Elementil
Knowtedge off WeHS: imatters

=2 Acquire and keeptomlate knowledge of work health and safety
matter$ including law.

» Practical application

A Training / briefingvith refreshers

A Specific to WHSBFHssues current and emerging
A Regular reports to Officesafety advisors aG&ESM
A Legislative & case law updapeesecutions?

A Look at issues across the sector



Element2?2
Understand VBFRB«operations rand risks

2 Gain an understanding of your
the assoclated hazards and risks.

2 Practical application
A Go and look! Ask questions
A All Officers
A Enter brigade hazards in your risk register
A Brigade incident and injury reporting system
A Include in the reports for whole of executive I



Element33
Resoureces rand qprocesses

2 Ensure the provision and use of appropriate resources and proce
to eliminate or mitigate risks.

» Practical application

A Resources = human, expertise, financial, equipment

A Appropriate procedures

A Which resources do you provide vs DFES or others?

A Ask members

A Inhouse expertise

A Review incident reporésss k A why o I



Elementi4d
Receiverrinformationdandpresipiond to it

» Ensure that there are processes for receiving and considering
Incidents, hazards and risks and responding in a timely way

» Practical application?

Positive reporting cultareritical!
Encourage and reward reporting
Reporting system / process for brigades
Trigger for notifiable incidents

Consult, respond and close out all reports

Review brigade WH®ewarepfor t sga n d
discouraging reports 1| MeLEODS

Do To To o Do Ix



Elements5
Ongonngedegalocompliance

2 Ensure there is a system to establish and maintain ongoing lega
compliance with duties and obligations under the WHS Act.

2 What can you do?

A Legal compliance reviews

A Independeiitavoid confirmation bias

A Independeiitlegally privileged

A Scheduled and triggered by event

ALegislation, regulations, case




Elementto
Verify- provistonnandsuse ofsresources
2 Verify the provision and use of resources and processes in Elemn
3-5.
2 What can you do?
Are resources being used the way you intend?
Consider a tiered approach
1. Local inspections and checklists;
2. Independent CESM or internal audits;
3. External auditsAS/NZ 45001, LGIS, Worksafe, DFES.



Co-Duty Holidess
Moreithan lepersonncamwconcurrentkythave th

samedduty.

émust di scharge
| nf

t
capacity to | u

2 Relevance to LG VBFBs arrangements?

Concurrent duties regarding:
A training
A appliances
A equipment

A PPEGE§
The volunteers are YOUR workers. 1)1 McLEQDS



Take aaway polnts
2 Identifyofficers

Understand/BFBs hazards, risks and operational context

Ongoingduties to volunteérghey are your workers!
Positive reporting culture

Consultatiorwith brigaddslegal requirement now
Verifyl Do not assume

WHS reporting procesdailored tYBFBs
Coordinate and cooperate with DFES and odtietsall owe duties.
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Questions?

Scott Wade

McLeods Barristers & Solicitors
220 Stirling Highway, Claremont

P 9424 6247
E swade@mcleods.com.au

(] McLEQODS

BARRISTERS & SOLICITORS



